Mutual Nondisclosure Agreement

THIS AGREEMENT ("Agreement") is made and entered into as of November 21, 20xx (the "Effective Date"), between           Corp., a Kansas corporation ("           ") and           Inc, ("         ").

The parties to this Agreement are engaged in discussions during which each party may disclose to the other party certain information considered confidential by the disclosing party, for the purpose of enabling the parties to evaluate a potential business relationship between them.  In order to protect their respective interests, the parties agree as follows:

1.  Proprietary Information shall mean information provided by one party to the other under this Agreement, which may include, but is not limited to, ideas, concepts, know-how, techniques, systems design, computer databases and software, data models, communications networks, finances, product development plans, business directions, marketing and pricing plans, prospective and existing customer names and identifying information, and other technical or business information.

2.  All Proprietary Information that is written or encoded or in graphic or other tangible form shall be deemed Confidential Information and subject to restricted use as provided in this Agreement if it is marked in a manner to indicate that it is considered Confidential or Proprietary.  Proprietary Information which is provided visually or orally shall be deemed Confidential Information only if it is clearly identified by the disclosing party as being confidential or proprietary at the time of disclosure, and within thirty (30) days after disclosure, summarized in writing or reduced to a representative graphic or other tangible embodiment, marked Confidential and submitted by the disclosing party to the recipient.  All rights of a party in and to any trademarks, trade names or service marks, and all registrations thereof and pending applications therefor, in connection therewith, copyrights, patents and registrations thereof or applications therefor, and trade secrets, secret processes (whether or not patentable), customer lists, software, inventions (whether or not patentable), formulae and other property belonging to, used in or appertaining to the business of such party and disclosed in any form to the other party hereunder, whether or not marked Confidential or Proprietary at the time of disclosure, shall be considered Confidential Information.

3.  Each party who receives Confidential Information of the other under this Agreement shall:


a.  hold all such Confidential Information in confidence and protect it with the same degree of care with which such party protects its own Confidential Information, but in any event with no less than a reasonable standard of care;


b.  use such Confidential Information only for the purpose of evaluating a business relationship with the other party to this Agreement, except as may otherwise be specifically agreed in writing;


c.  not copy or otherwise duplicate such Confidential Information, or knowingly allow anyone else to copy or otherwise duplicate any of such Confidential Information then under its control, without the disclosing party’s written approval, except to facilitate the purpose of this Agreement;


d.  restrict disclosure of such Confidential Information solely to its employees and contractors with a need-to-know for the purpose of this Agreement, who have executed appropriate written agreements requiring them to keep such Confidential Information confidential; and


e.  not otherwise disclose such Confidential Information to any other party.

4.  The provisions of Section 3 above shall not apply to Confidential Information that the receiving party can show:


a.  was already known to it or its affiliates prior to disclosure to the receiving party;


b.  has become publicly known through no wrongful act of it or its affiliates;


c.  was generally available to the public prior to disclosure to the receiving party;


d.  was developed by it or its affiliates independently of the disclosure of the Confidential Information by the disclosing party;


e.  has been disclosed to the recipient by a third party without any obligation of confidentiality or restriction on use; or


f.  is approved for release by written authorization of the disclosing party.

5.  In the event that a receiving party is required by applicable statute or regulation or by judicial or administrative process to disclose Confidential Information of the other party, the receiving party shall promptly notify the disclosing party of such requirement, and shall assist the disclosing party in obtaining a protective order or other assurances that the Confidential Information will be kept confidential.

6.  The parties agree that in the event of breach of this Agreement, money damages would be inadequate to remedy any such breach.  As a result, the non-breaching party shall be entitled to seek specific equitable relief to prevent or terminate any breach of this Agreement.  Such remedy shall be in addition to all other remedies, including money damages, that may be available to the non-defaulting party.

7.  Proprietary Information disclosed under this Agreement remains the property of the disclosing party or its licensors.  Nothing contained in this Agreement shall be construed as granting or conferring rights by license or otherwise in any Proprietary Information, and, without limitation, specifically does not include any license to use or duplicate software.

8.  If any provision of this Agreement shall be held by a court to be illegal, invalid, or unenforceable, the remaining provisions shall be considered unaffected, and this Agreement shall be considered modified to the extent necessary to render the provisions of this Agreement enforceable to the fullest extent permitted by law.

9.  At any time upon the request of the disclosing party, the Confidential Information of that party, including all copies and all notes that may have been created that contain such Confidential Information, shall be returned to the disclosing party, or, with the consent of the disclosing party, be certified as destroyed by the receiving party.

10.  This Agreement constitutes the entire understanding between the parties with respect to the subject matter hereof and shall not be altered, modified or amended except by writing executed by both parties.

11.  This Agreement shall be governed by and construed in accordance with the laws of the State of Kansas.

12.  The restrictions contained in this Agreement, with regard to any particular Confidential Information, shall extend for a period of three (3) years from the date of receipt of such Confidential Information.
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