(SAMPLE) NON-DISCLOSURE AGREEMENT 
between 

[Company X]
and 

[Company Y]
THIS AGREEMENT by and between COMPANY X, a ______  corporation, with offices at ______________, ___________, ________ _____  (hereinafter referred to as “Buyer”) and COMPANY Y a _________  corporation having a place of business at ______________, ___________, ________ _____  (hereinafter referred to as “Seller”). Buyer and Seller are sometimes referred to herein collectively as the “PARTIES” or individually as the “PARTY”. 

WHEREAS, during the course of preliminary discussions regarding a potential acquisition transaction it may be desirable or necessary for the PARTIES hereto to disclose to each other certain technical or business information of a proprietary or confidential nature, hereinafter referred to as PROPRIETARY INFORMATION. 

NOW, THEREFORE, the PARTIES hereto agree as follows: 
A. 
PROPRIETARY INFORMATION as used herein shall mean all information or data in whatever format, including any documents, samples, models, tapes, disks, and all documents, records (financial or otherwise), reports, properties and all other information disclosed by one PARTY (the “PROVIDER”) or any of its directors, officers, employees, agents and representatives (collectively, the “PROVIDER REPRESENTATIVES” and together with the PROVIDER, the “PROVIDER PARTIES”) to the other PARTY (the “RECIPIENT”) or its directors, officers, employees, agents and representatives (collectively, the “RECIPIENT REPRESENTATIVES” and together with the RECIPIENT, the “RECIPIENT PARTIES”) to evaluate the potential acquisition of Seller. PROPRIETARY INFORMATION shall also include all trade secrets of the PROVIDER, which include, but are not limited to, all information, processes, concepts, source codes, object codes, all information relating to software now existing or currently under development by the PROVIDER, all technical information, design concepts, procedures, formulas, customer lists and records which are owned by the PROVIDER and/or which are regularly used by the PROVIDER in the operation of its business; and, further such information that the PROVIDER considers confidential and gives the PROVIDER a competitive advantage. Any PROPRIETARY INFORMATION disclosed by the PROVIDER PARTIES to the RECIPIENT PARTIES, pursuant to this Agreement, shall be subject to the terms and conditions set forth herein. 

Information shall not be deemed to be proprietary or confidential and RECIPIENT PARTIES shall have no obligation with respect to any information which: 

(i) 
is or becomes publicly known through no act in breach of this Agreement by RECIPIENT PARTIES; or 

(ii) 
is or has been received from a third party by RECIPIENT PARTIES without restriction and without breach of this Agreement; or 

(iii) 
is or has been furnished to a third party by the PROVIDER PARTIES without similar restrictions to those contained in this Agreement on the third party's rights; or 

(iv) 
is approved for release by authorization of PROVIDER; or 

(v) 
is already known by RECIPIENT PARTIES at the time such information is received by RECIPIENT PARTIES, except if it is known to RECIPIENT to have been received in violation of an agreement with PROVIDER containing similar restrictions to those contained in this Agreement; or 

(vi)
is at any time independently developed by RECIPIENT PARTIES and not based upon or derived from PROVIDER’s PROPRIETARY INFORMATION; or 

(vii)
has been or is published without violation of this Agreement; or 

(viii)
is required by law to be disclosed in response to a valid order of a court of competent jurisdiction or authorized government agency provided the PROVIDER Party receives adequate notice to allow it to request a protective order and the RECIPIENT PARTY reasonably cooperates with the PROVIDER Party’s efforts to receive a protective order. 

B. 
RECIPIENT PARTIES shall use all PROPRIETARY INFORMATION received by RECIPIENT PARTIES only for the purpose of evaluating the potential acquisition of Seller and in furtherance of such acquisition if it takes place. Upon request from PROVIDER PARTY following a termination of this Agreement or a determination not to enter into a definitive agreement relating to an acquisition transaction, RECIPIENT PARTIES shall return or destroy all PROPRIETARY INFORMATION in their possession that were provided by PROVIDER PARTIES. 

C. 
RECIPIENT PARTIES (a) shall not disclose any such PROPRIETARY INFORMATION to any party except those directors, officers, employees, agents and representatives of RECIPIENT who need to know such information for the purpose of evaluating the proposed acquisition and are deemed RECIPIENT Representatives, it being understood that the RECIPIENT Representatives shall be informed of the confidential nature of such information and shall be directed by RECIPIENT to treat such information confidentially in accordance with this Agreement; (b) shall protect and safeguard all PROPRIETARY INFORMATION of PROVIDER in the same manner and to at least the same extent as RECIPIENT protects and safeguards its own confidential, proprietary or trade secret information; (c) shall take any other commercially reasonable steps requested by the PROVIDER to maintain the secrecy of such PROPRIETARY INFORMATION; and (d) shall be fully responsible for any loss or damage suffered by the PROVIDER as a result of misuse or unauthorized disclosure of such PROPRIETARY INFORMATION by the RECIPIENT PARTIES or any party whose knowledge or possession of the same results from disclosure of or failure to protect the PROPRIETARY INFORMATION. 

D. 
Nothing in this Agreement may be construed as compelling either PARTY hereto to disclose any PROPRIETARY INFORMATION to the other, or to enter into any further contractual relationships. 

E.
It is expressly understood and agreed by the PARTIES hereto that the disclosure of PROPRIETARY INFORMATION under this Agreement by PROVIDER PARTIES to RECIPIENT PARTIES shall not be construed as granting to RECIPIENT any rights whether expressed or implied by license or otherwise on the matters, inventions, or discoveries to which such PROPRIETARY INFORMATION pertains or any copyright, trademark, trade secret rights. PROVIDER retains all property rights and title to any information or data disclosed under this Agreement. RECIPIENT PARTIES further acknowledge and understand that the use or disclosure of the PROPRIETARY INFORMATION in violation of, or in any manner inconsistent with, this Agreement may cause irreparable harm to the PROVIDER PARTIES and that the PROVIDER PARTIES have the right to seek injunctive relief to prevent any unauthorized use or disclosure. No delay in exercising its rights under the Agreement will operate as laches or a waiver of its rights by either party. 

F. 
PROVIDER warrants that the data it provides hereunder to RECIPIENT is the same in form and content as that used for its own purposes and that to the best of its knowledge and belief it has the right and power to disclose such data for the purpose stated above. 

G. 
In consideration of the PROPRIETARY INFORMATION being furnished to the PARTIES, each PARTY hereby agrees that it will not solicit to employ any of the current officers or employees of the other PARTY with whom such PARTY has had contact, or who were specifically identified to such PARTY, during the period of Buyer’s investigation of the Seller, without obtaining the prior written consent of the other PARTY; provided, however, that this prohibition will not apply to general solicitations to the public. 

H. 
This Agreement shall be interpreted and the rights of the PARTIES determined under the laws of the State of _______. 

I. 
If any provision of this Agreement shall be held by a court of competent jurisdiction to be illegal, invalid or unenforceable, the remaining provisions shall remain in full force and effect. 

J. 
This Agreement contains the entire understanding between the PARTIES with respect to the transfer of PROPRIETARY INFORMATION and supersedes all prior representations, requests, proposals, understandings, negotiations, memoranda agreement (written or oral) and letters of intent between the PARTIES and their representatives. 

This Agreement shall not be modified except by a written agreement dated subsequent to the date of this Agreement and signed by both PARTIES. None of the provisions of this Agreement shall be deemed to have been waived by any act or acquiescence on the part of the PROVIDER PARTY, its agents, or employees, but only by an instrument in writing signed by an authorized officer of the PROVIDER PARTY. No waiver of any provision of this Agreement shall constitute a waiver of any other provision(s). 

K. This Agreement will inure to the benefit of and be binding upon the PARTIES, their successors, assigns and officers, agents or representatives. 

L. 
The obligations created by this Agreement shall terminate on the earlier of (i) the date that the Buyer and the Seller have entered into a definitive agreement relating to an acquisition transaction or (ii) two years from the date of this Agreement. 

M. 
A facsimile or email of either PARTIES signatures on this form is binding and has the same effect as an original signature. 

IN WITNESS WHEREOF the PARTIES hereto through their authorized representatives have set their hands hereto on this day _________, ____. 

COMPANY X _______________________________ 

By:____________________________ By: ___________________________ 

_________ ___________, President ____________________, _________

